ECQNOk,; 

3EPARTM 


♦ ♦ 


♦ ♦ 


trade 


Recent 

Union  Cases. 


BY 


HERMAN  COHEN. 

Of  the  Inner  Temple,  Barrister-at-Law, 

Author  of  the  Legal  Part  of  “ Trade  Union  Law  ” (Cohen  and  Howell)* 


SECOND  EDITION. 


ISSUED  BY  THE  AUTHORITY  OF  THE  LONDON 
TRADES  COUNCIL. 

— 

Price  One  Penny. 




London : 

THE  TWENTIETH  CENTURY  PRESS,  LIMITED 
(Trade  Union  and  48  Hours) 

37A,  Clerkenwell  Green,  E.C. 


1903. 


R EC  ENT  ^ H A D E UNION  CASES. 

V •*•••.*  **•  *# < • 

By  Herman  Cohen,  Barrister-at-Law. 


No  trade.iLini^n  £a§e*  JijAS  i>3en  more  carefully  considered  than 

; ' • : ; * •AtLEW  v.  FLOOD, 


■which  began  in  1895.  The  facts  cannot  be  more  concisely  stated 
than  they  are  in  the  following  law  report  (67,  L.J.,  Q.B.): — 

“ Boilermakers  in  common  employment  with  '*  Flood  and  Taylor, 
•“  who  were  shipwrights  working  on  wood,  objected  to  work  with  the 
latter  on  the  ground  that  in  a previous  employment  they  had  been 
engagedoniron-work.”  Allen,  “an  official  of  the  Boilermakers’  Union, 
in  response  to  a telegram  from  one  of  the  boilermakers,  came  to  the 
yard  and  dissuaded  the  men  from  immediately  leaving  their  work, 
as  they  threatened  to  do,  intimating  that  if  they  did  so  he  would  do 
his  best  to  have  them  deprived  of  the  benefits  of  the  union  and  also 
fined  ; they  must  wait  till  the  matter  was  settled.”  Allen  “ then  saw 
the  managing  director,  to  whom  he  said  that  if  Flood  and  Taylor, 
■who  were  engaged  from  day  to  day,  were  not  dismissed,  the  boiler- 
makers would  leave  their  work  or  be  called  out.”  Flood  and  Taylor 
•“  were  thereupon  dismissed.”  They  brought  an  action  for  damages 
against  Allen,  Jackson  the  chairman  of  the  Boilermakers’  Union, 
and  Knight  the  general  secretary  of  the  union,  for  wrongfully,  and 
with  intent  to  injure  them,  causing  the  employers  to  discharge  them 
and  not  to  employ  them  in  the  future.  The  jury  found  that  Allen 
did  “ maliciously  ” induce  the  employers  to  discharge  the  men  and 
not  to  engage  them  again,  that  neither  Jackson  nor  Knight  had 
authorised  Allen  to  act  as  he  did,  and  that  the  settlement  of  the 
dispute  was  a matter  within  Allen’s  discretion  (as  the  London 
delegate  of  the  union).  They  gave  each  man  ^20  damages.  The 
judge  accordingly  gave  judgment  against  Allen  and  in  favour  of 
Jackson  and  Knight. 

But  in  1897  the  House  of  Lords  came  to  the  conclusion  (by  six 
to  three)  that  on  the  facts  Allen  was  not  liable.  There  were  great 
differences  of  opinion  as  to  Allen’s  objects,  motives,  and  acts,  but 
the  majority  “ held  that  he  had  violated  no  legal  right”  of  Flood  and 
Taylor,  “done  no  unlawful  act,  and  used  no  unlawful  means,  in  pro- 
curing ” their  “ dismissal,  that  his  conduct  was,  therefore,  not 
actionable,  however  malicious  or  bad  his  motive  might  be.”  In 
other  words,  whatever  the  jury  meant  by  “ maliciously,”  Allen  had 
not  done  anything  illegal.  Lawyers  have  not  ceased  since  that 
case  to  discuss  what  the  true  rule  of  law  to  be  derived  from  it  is ; 
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but  the  meaning  which  the  majority  of  the  House  attributed  to  the 
finding  of  the  jury  is  very  clearly  put  by  Lord  Lindley,  in  the  next 
great  trade  union  case,  as  follows  : “ The  fact  that  ” Allen  “ had 
acted  maliciously  and  with  intent  to  injure”  Flood  and  Taylor  “did 
not,  without  more,  entitle”  them  “to  maintain  the  action.” 

Note  these  words,  as  this  view  of  the  decision  has  been  of 
mmense  practical  importance. 

Lord  Lindley  goes  on  to  say  that  this  decision  establishes 
« that  an  act,  otherwise  lawful,  although  harmful,  does  not  become 
actionable  by  being  done  maliciously  in  the  sense  of  proceeding  from 
a bud  motive  und  with  intent  to  unnoy  or  hurm  unother  (that  is  in  civil 
proceedings  for  damages)  ....  what  Allen  did  infringed  no  right 
of  Flood  or  Taylor,  even  although  he  acted  maliciously  and  with  a 
view  to  injure  them .” 

At  any  rate,  there  can  be  no  doubt  of  what  Lord  Lindley  thinks 
Allen  v.  Flood  decided. 

That  has  also  been  well  put  by  a great  authority  thus : “An 
act  which  does  not  in  itself  amount  to  a legal  injury  cannot 
be  actionable  merely  because  it  is  done  with  a bad  motive.” 

LYONS  AND  SONS  v.  WILKINS. 

Lyons  were  leather  bag,  &c.,  manufacturers.  Wilkins  and 
Clarke  were  members  of  the  Executive  of  the  Amalgamated  Trade 
Society  of  Fancy  Leather  Workers,  a registered  union.  About  the 
end  of  1895  these  two  men,  with  the  authority  of  their  Executive, 
were  trying  to  get  Lyons  to  raise  the  wages  of  their  workpeople, 
and  to  alter  their  system  (of  part  piece-work  and  part  time-work)  to 
one  of  all  piece-work  or  all  time-work.  In  the  end  the  Executive 
ordered  a strike,  and  the  works  were  picketed  “ in  the  usual  way  ” 
by  persons  employed  by  the  Executive.  The  pickets  had  cards,  which 
they  gave  to  the  workpeople  as  they  went  to  and  from  work,  and 
on  which  was  printed  : — “ Dear  Sir, — You  are  hereby  requested  to 
abstain  from  taking  work  from  Messrs.  Lyons  ....  pending  a 
dispute.  Members  are  also  requested  to  use  their  influence  to  keep 
non-society  men,  stitchers  and  machinists,  &c.,  from  applying  for  work 
until  the  dispute  is  settled.”  “The  pickets  accosted  persons  entering 
and  leaving  ....  tried  to  persuade  them  not  to  work  for  ” Lyons, 
“ and  gave  them  some  of  the  cards ; on  one  occasion  they  opened  a 
bag  carried  by  an  errand  boy  who  was  taking  goods  to  the  works, 
“ and  on  one  or  two  occasions  followed  persons  into  the  works.  Among 
other  letters  written  by  Wilkins  with  a view  to  induce  persons  to 
leave  the  employ  of ” Lyons  “was  one  to  the  mother  of  a girl 
employed  by  ” them  “ to  get  the  mother’s  influence  in  urging  the 
daughter  to  give  up  work,  stating  ‘ the  recollection  of  her  assisting 
the  employer  against  her  fellow-workers  will  remain  for  a long 
time.*  ” “ They  had  also  called  out  the  workmen  of  one  Schoenthal, 
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another  manufacturer  with  whom  they  had  no  quarrel,  solely  be- 
cause he  did  work  for  ” Lyons  “ and  they  had  picketed  his  shop  and 
had  threatened  to  pursue  the  same  course  against  another  manu- 
facturer if  he  did  work  for  ” Lyons.  “ One  of  the  pickets  had  told 
Schoenthal  that  they  were  determined  to  ruin  ” Lyons  “ if  they  did 
not  give  in.”  It  was  also  alleged  that  in  one  letter  written  by 
Wilkins  to  a workman  during  the  dispute  there  was  a libel  on 
Lyons,  and  that  one  workmen  had  been  induced  to  break  an 
existing  contract  with  them  and  that  the  union  authorities  had 
throughout  acted  “ maliciously.”  The  masters  accordingly  brought 
an  action  against  Wilkins  and  Clarke  for  damages,  and  meanwhile, 
till  the  trial  of  the  action,  they  asked  for  an  injunction  to  prevent 
them  procuring  anyone  to  break  existing  contracts  with 
them  or  conspiring  with  anyone  to  do  so  or  procuring  anyone  not 
to  enter  into  contracts  with  them  or  conspiring  with  anyone  to  do 
so,  and  to  restrain  the  circulation  of  the  libels. 

In  February,  1896,  Mr.  Justice  North  came  to  the  conclusion 
that  no  one  had  been  induced  to  break  any  contract  with  Lyons, 
and  that  (at  that  stage)  he  could  not  interfere  with  the  alleged  libels. 
Speaking  of  the  pickets,  he  said  : They  might  prevent  persons 
entering  the  masters’  employ  “ by  intimidation,  which,  of  course* 
would  be  wrong  and  entirely  unjustifiable.  They  might  do  it  by 
persuasion — the  persuasion  might  be  fair  or  unfair.  If  it  was  by 
fair  persuasion  there  might  not  be  any  objection  to  it.  If  it  was  by 

unfair  persuasion  there  might I think  it  would  be  too 

strongif  I were  to  say  that  there  was”  . . . intimidation  or  terrorism. 
“ These  pickets  seem  to  have  carried  it  rather  far  . . . but  I cannot 
say  there  was  actual  intimidation.  Still,  I do  not  think  it  is  a case 
of  mere  voluntary  persuasion.”  After  pointing  out  that  in  most 
trade  union  cases  to  say  that  there  is  no  remedy  but  damages 
against  the  persons  sued  “would  be  tantamount  to  saying  that  there 
cannot  be  any  remedy  at  all.”  Mr.  Justice  North  found,  on  the  whole 
facts,  that  Wilkins,  &c.,  were  “ maliciously  ” trying  to  destroy  Lyons’ 
right  of  contracting  with  other  persons,  and  accordingly  he  granted 
an  injunction — until  the  trial  of  the  action — preventing  those  men 
from  inducing  or  conspiring  to  induce  persons  not  to  enter  into 
contracts  with  Lyons. 

Do  not  forget  that  at  this  time  it  was  supposed  to  be  equally 
illegal  to  induce  people  to  break  existing  contracts  and  not  to 
enter  into  contracts. 

The  Court  of  Appeal  approved  of  Mr.  Justice  North’s  decision, 
but  materially  varied  the  injunction  making  it  run  : “ To  restrain  ” 
Wilkins,  &c.,  “ their  servants  and  agents,  from  watching  or  besetting”' 
Lyons’  “works  for  the  purpose  of  persuading,  or  otherwise  prevent- 
ing persons  from  working  for  them  or  for  any  purpose  except 
merely  to  obtain  or  communicate  information,  and  also”  [note 
how,  of  their  own  accord,  they  protected  Schoenthal]  “ from  pre- 
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venting  Schoenthal  or  other  persons  from  working  for”  Lyons  “ by 
withdrawing  his  or  their  workmen  from  their  employment  respec- 
tively.” A few  remarks  from  the  judgments  on  that  occasion  may 
be  cited. 

Illegal  picketing  is  punishable  by  a magistrate  (see  below),  but 
Lord  Justice  Lindley  pointed  out  “this  is  obviously  a case  in  which 
a man’s  property,  his  trade,  his  livelihood  and  the  goodwill  of  his 
business  will  be  absolutely  ruined  if  what  is  complained  of  is  not 
peremptorily  stopped,”  and  he,  therefore,  thought  it  was  a proper 
case  for  an  injunction.  “One  cannot  say,”  he  added,  “as  an 
abstract  proposition,  that  all  picketing  is  unlawful,  because  if  all 
that  is  done  is  attending  at  or  near  a house  in  order  merely  to 
obtain  or  communicate  information,  that  is  lawful.  But  it  is  easy 
to  see  how,  under  cover  of  that,  a great  deal  may  be  done  which  is 
absolutely  illegal.  It  would  be  wrong  to  station  people  about  a 
place  of  business,  or  a house,  under  pretence  of  merely  obtaining 
or  communicating  information,  if  the  object  and  effect  were  to 
compel  the  person  so  picketed  not  to  do  that  which  he  has  a perfect 
right  to  do.  And  it  is  because  there  is  practical  danger  of  using 
this  proviso  ” [merely  obtaining,  &c.]  “ for  an  illegal  purpose  that 
such  disputes  as  these  very  often  arise.” 

Lord  Justice  A.  L.  Smith  said  : — “There  was  no  trade  dispute 
between  Schoentbal's  workmen  and  himself.  If  there  had  been  I 
apprehend  that  the  trade  union  might  have  done  as  regards 
Schoenthal  exactly  that  which  they  did  as  regards  Lyons,  and 
they  might  have  called  his  workmen  out  on  strike,  but  that  is  not 
what  took  place.” 

It  is  worth  setting  out  section  7 of  the  Conspiracy  and  Protec- 
tion of  Property  Act,  1875  : — 

“ Every  person  who,  with  a view  to  compel  any  other  person 
to  abstain  from  doing  or  to  do  any  act  which  such  other  person  has 
a legal  right  to  do  or  abstain  from  doing,  wrongfully  and  without 
legal  authority, — 

(1)  Uses  violence  to  or  intimidates  such  other  person  or  his 
wife  or  children  or  injures  his  property ; or 

(2)  Persistently  follows  such  other  person  about  from  place  to 
place ; or 

(3)  Hides  any  tools,  clothes,  or  other  property  owned  or  used 
by  such  other  person,  or  deprives  him  of  or  hinders  him  in  the  use 
thereof;  or 

(4)  Watches  or  besets  the  house  or  other  place  where  such 
other  person  resides,  or  works,  or  carries  on  business,  or  happens 
to  be,  or  the  approach  to  such  house  or  place  ; or 

(5)  Follows  such  other  person  with  two  or  more  other  persons 
in  a disorderly  manner  in  or  through  any  street  or  road,  shall,  on 
conviction  thereof  by  a court  of  summary  jurisdiction,  or  on  indict- 
ment as  hereinafter  mentioned,  be  liable  either  to  pay  a penalty  not 
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exceeding  twenty  pounds,  or  to  be  imprisoned  for  a term  not 
exceeding  three  months,  with  or  without  hard  labour. 

Attending  at  or  near  the  house  or  place  where  a person 
resides,  or  works,  or  carries  on  business  or  happens  to  be,  or  the 
approach  to  such  house  or  place,  in  order  merely  to  obtain  or  com- 
municate information,  shall  not  be  deemed  a watching  or  besetting 
within  the  meaning  of  this  section.” 

It  was  decided  in  this  case  that,  “ with  a view  to  compel  any 
other  person,”  includes  compelling  an  employer  as  well  as  a work- 
man, and  that  “ such  other  person  ” means  “ any  other  person  ” ; 
for  instance,  to  beset  one  person’s  house  to  compel  another  is 
punishable,  under  (4). 

The  case  finally  came  on  for  trial  in  November,  1897,  long 
after  the  strike  had  ceased.  By  the  time,  February,  1898,  Mr. 
Justice  Byrne  gave  judgment,  Allen  v.  Flood  had  been  decided 
by  the  House  of  Lords.  It  had  become  clear  that  if  the  picketing 
of  Schoenthal’s  shop  had  not  been  carried  on  in  an  illegal  way  he 
had  no  legal  grievance.  As  the  dispute  was  at  an  end,  it  was  not 
worth  while  to  discuss  the  matter.  On  the  whole  evidence,  the 
Judge  found  that  there  had  been  illegal  picketing  both  against 
Lyons  and  Schoenthal ; in  the  case  of  the  former,  therefore,  he  con- 
tinued the  injunction  indefinitely,  and  in  the  case  of  the  latter 
confined  the  injunction,  which  he  made  perpetual,  to  the  illegal 
picketing,  assimilating  it  to  that  in  Lyons’  case  thus: — “From 
watching  or  besetting  the  premises  of  A.  Schoenthal  for  the  purpose 
of  persuading  or  otherwise  preventing  him  from  working  for  ” 
Lyons  “ or  for  any  purpose  except  merely  to  obtain  or  communi- 
cate information.”  For  the  libels  he  gave  Lyons  £5  damages. 
He  refused  an  injunction  to  restrain  Wilkins,  &c.,  from  maliciously 
inducing  or  conspiring  to  induce  persons  not  to  enter  into  contracts 
with  Lyons,  holding  that  he  was  bound  by  Allen  v.  Flood  to  do  so. 

The  Court  of  Appeal  upheld  this  view.  The  Master  of  the 
Rolls  said : — “ The  truth  is  that  to  watch  or  beset  a man’s  house 
with  a view  to  compel  him  to  do  or  not  to  do  what  it  is  lawful  for 
him  not  to  do  or  to  do  is  wrongful,  and  without  lawful  authority, 
unless  some  reasonable  justification  for  it  is  consistent  with  the 
evidence.  Such  conduct  seriously  interferes  with  the  ordinary 
comfort  of  human  existence  and  ordinary  enjoyment  of  the  house 
beset,  and  such  conduct  would  support  an  action  for  a nuisance 
at  common  law.  Proof  that  the  nuisance  was  ‘ peaceably  to  per- 
suade other  people  ’ would  afford  no  defence  to  such  an  action. 
Persons  may  be  peaceably  persuaded  provided  the  method 
employed  to  persuade  is  not  a nuisance  to  other  people.” 

Lord  Justice  Vaughan  Williams  said:  “ I think  the  fact  that 
the  communication  invites  the  men  to  discontinue  working  for  the 
master  as  soon  as  they  lawfully  may,  does  not  thereby  cause  the 
communication  to  cease  to  be  a communication  within  the  meaning 
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of  the  proviso.  If  the  persuading  takes  any  other  shape  than  that 
of  a communication  within  the  meaning  of  the  proviso  of  Section  7 
this  would,  in  my  opinion,  make  it  unwarranted  by  this  section, 
even  though  this  persuasion  might  not  otherwise  be  of  such  a 
character  as  to  constitute  a nuisance  at  common  law ; and  even  if 
the  persuasion  does  take  the  shape  of  such  a communication,  yet  it 
may  be  made  in  such  a manner  as  to  constitute  a common  law 
nuisance  and  thus  be  wrongful.”  He  did  not  think  that  in  this  case 
there  was  a common  law  nuisance. 

Under  the  same  Section  7 was  decided 

FARMER  v.  WILSON  AND  OTHERS. 

In  1900,  the  Shipping  Trades  Federation,  an  association  of 
shipowners,  kept  the  Siren,  a depot  ship  on  the  Tyne  to  receive 
seamen  awaiting  employment  in  their  service.  In  September  there 
were  37  such  men  aboard,  receiving  wages  but  doing  no  work. 
The  Federation  had  not  the  necessary  licence  from  the  Board  of 
Trade  for  engaging  or  supplying  seamen.  Wilson  and  Co.  beset 
the  Siren  wi'h  a view  to  compelling  the  men  thereon  to  leave  it 
and  not  to  keep  their  engagements  with  the  Federation.  The 
magistrates  dismissed  the  charge  against  Wilson  and  Co.,  on  the 
ground  that  as  the  Federation  had  no  right  to  have  the  men  there, 
the  men  had  no  right  to  be  there.  But  two  judges  held  that  whether 
the  men’s  contracts  with  the  Federation  were  legal  or  illegal,  the 
men  had  a right  to  be  on  board,  and  the  justices  were  ordered  to 
convict  Wilson,  &c. 


QUINN  v.  LEATHEM 

was  begun  in  1896  and  finally  decided  by  the  House  of  Lords  in 
1901.  Briefly,  the  facts  are  these: — 

Leathern  was  a butcher  near  Belfast,  Robert  Dickie  was  his 
foreman.  For  twenty  years  he  had  been  sending  large  quantities 
of  meat  to  Munce,  a Belfast  butcher ; there  was  no  contract  in 
writing,  but  whatever  Leathern  sent  Munce  took.  Quinn  and 
others,  all  butchers’  assistants,  formed  themselves,  in  1895,  ln^°  a 
registered  trade  union  ; some  of  Leathern’s  men  were  not  members. 
The  union  requested  Leathern  to  dismiss  Robert  Dickie,  but  he 
refused  to  do  so  ; thereupon  they  threatened  to  withdraw  his  men 
from  his  service.  A deputation  met  Leathern,  who  said  he  had 
come  on  behalf  of  his  men,  and  was  ready  to  pay  all  fines  and 
demands  against  them  and  asked  to  have  them  admitted  into  the 
union.  One  of  the  deputation  objected,  and  said  that  Leathern’s 
men  should  be  punished  “ and  should  be  put  out  to  walk  the  streets 
for  twelve  months.”  Leathern  said  “ it  was  a hard  case,  to  make 
a man  walk  the  streets  with  nine  small  children,”  and  he  would  not 
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submit  to  it.  Thereupon  the  union  resolved  to  call  out  his  assist- 
ants ; they  offered  to  find  plenty  of  men  to  work  for  him,  but  he 
still  refused,  as  the  proposed  men  were  not  suitable  for  his  business. 
He  was  then  told  that  his  meat  would  be  stopped  at  Munce’s,  if  he 
did  not  give  in,  but  he  still  refused.  Thereupon  his  assistants 
were  called  out  ; two,  who  were  members,  gave  the  proper  notice, 
but  Edward  Dickie,  who  was  not  a member,  was  induced  to  leave 
without  giving  a week’s  notice,  in  breach  of  his  contract,  by  a 
promise  that  he  would  be  paid  the  same  wages  out  of  the  funds  of 
the  union.  It  does  not  appear  that  Leathern  had  any  difficulty  in 
filling  up  the  three  places.  The  union  also  issued  “ black 
lists  ” containing  the  names  of  offenders  against  the  union  rules, 
including  Leathern’s,  and  that  of  a man  who  dealt  with  him  ; the 
latter  undertook  not  to  deal  with  him  any  more,  and  his  name  was 
removed.  By  letter  and  deputation  they  also  endeavoured  to 
induce  Munce  to  discontinue  dealing  with  Leathern.  Munce  at 
first  refused,  but  on  getting  a letter  saying  that  they  would  instruct 
his  employees  to  cease  work  immediately  Leathern’s  beef  arrived, 
he  telegraphed  to  Leathern:  “Unless  you  arrange  with  society 
you  need  not  send  any  beef  this  week,  as  men  are  ordered  to  quit 
work.”  Leatham  lost  Munce  as  a customer,  and  alleged  that  the 
union  had  ruined  his  business,  and  he  certainly  suffered  heavy  loss. 

The  jury  found  that  Quinn  and  his  friends  wrongfully  and 
maliciously  induced  Leathern’s  customers  or*  servants  to  refuse  to 
deal  with  them,  that  they,  or  some  of  them,  maliciously  conspired 
to  induce  Leathern’s  customers  or*  servants  not  to  deal  with  him  or 
continue  in  his  employment,  and  did  so  induce  them,  and  that 
some  of  the  union  men  published  the  “ black  list  ” with  intent  to 
injure  Leathern,  and  did  injure  him.  They  gave  Leathern  ^200 
damages  against  all  the  men  he  sued,  and  £50  against  the  indi- 
viduals who  were  responsible  for  the  black  list  ; but  this  latter 
award  was  afterwards  set  aside  on  technical  grounds. 

Ultimately  the  House  of  Lords  said  unanimously  that  this 
verdict  was  correct.  (Note  that  it  includes  no  mention  of  damages 
for  breach  of  actually  existing  contracts  ; the  only  proved  instance 
of  such  a breach  was  that  of  Edward  Dickie,  for  which  the  jury 
might  have  given  damages  ; but  it  was  unimportant,  and  apparently, 
in  view  of  the  graver  matters  they  had  to  deal  with,  they  were  not 
asked  about  this.) 

Now,  in  the  first  place,  note  the  totally  different  spirit  which 
prevailed  from  first  to  last  in  the  doings  of  the  Irish  unionists  from 
that  of  Allen  and  his  associates.  The  two  cases  have  constantly 
been  contrasted,  but  one  essential  difference  in  the  factsbetween  them 
is  expressed  by  this  vague  word  spirit . I hope,  however,  to  work  out 
its  meaning  quite  clearly.  It  comes,  I think,  to  this  : Allen’s  great 


* They  certainly  meant  and . 
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anxiety  was  to  promote  the  interests  and  views  of  his  union  and 
fellow-unionists,  which,  at  the  moment,  they  thought  would  be 
promoted  by  getting  rid  of  certain  workmen  ; it  may  be  that  he 
knew  this  would  injure  these  men,  and,  perhaps,  their  employers, 
and  did  not  care  (see  Lord  Lindley’s  words &bt)ye)r,lodr.,  that  he  did 
not  think  about  it ; but,  at  any  rate,  that  was  itot  Ins  main  object — 
that  was  the  view  the  majority  of . the  peers*  took^t hat:  he  was 
acting  bond  fide  in  the  interest  of  his  union*  and,  es^eciilly  of  the 
particular  group  of  members  who  iiad  called  him  in.  Up  to  a 
point  the  Irishmen  were  in  the  same  position. • .ThsTthky  acted 
as  they  did,”  said  Lord  Lindley,  “ in  furtherance  of  what  they 
considered  the  interests  of  union  men,  may  probably  be  fairly 
assumed  in  their  favour  ....  but  that  is  all  that  can  be  said  for 
them.”  “The  primary  object  may  not  have  been  to  injure  or  ruin 
Leathern,  but  it  was  to  be  attained  by  means  of  that  if  necessary. 
The  doing  so,  if  it  succeeded,  and  was  carried  out  on  a sufficiently 
large  scale,  might  tend  to  increase  the  wages  of  union 
workmen ; for  if  all  the  non-union  men  were  starved  out, 
there  would  be  no  competitors.” — (The  Irish  Master  of  the 
Rolls,)  But — and  here  comes  out  the  essence  of  the  difference* 
between  the  two  cases — the  interests  of  their  union  were  furthered 
to  such  a trifling  extent  in  proportion  to  the  damage  inflicted  on 
Leathern,  and  that,  perhaps,  on  Munce,  and  that  proposed  to  be 
inflicted  on  Leathern’s  non-union  men,  that  it  was  universallyt 
believed  by  every  judge  who  heard  the  case — and  there  were  no  less 
than  1 5 — and  apparently  by  the  jury,  that  their  main  object,  practically 
their  sole  object,  was  to  wreak  vengeance  on  Leathern’s  men  for  not 
joining  their  union  as  they  thought  they  ought  to  do,  on  Leathern 
for  not  assisting  them  to  punish  his  non-union  men  by  discharging 
them,  and  on  Munce  for  not  assisting  them  to  punish  Leathern. 

Now,  no  one  will  deny  that  the  desire  to  injure  another  is 
morally  wrong,  and  ought  to  be  illegal. 

But,  it  will  be  objected,  wherever  you  have  rivals  or  opponents 
in  face  of  one  another,  whatever  benefits  one  party  as  to  the  interests 
which  concern  both,  must  to  that  extent  injure  the  other;  is  then, 
neither  to  move  ? This  is  true.  In  politics,  not  only  does  a victory 
for  one  side  imply  a defeat  for  the  other,  but,  apart  from  a pitched 
battle,  every  adherent  gained  to  the  one  cause  is  a detriment  to  the 
other,  every  convert  made  is  a clear  loss  to  the  “ enemy,”  nay, 

* “There  is  a clear  distinction  between  acts  which,  though  done  in 
furtherance  of  the  interests  of  the  persons  who  do  the  acts,  yet  incidentally 
injure  others,  and  acts  the  paramount  and  operative  motive  of  which  is  to 
do  injury  to  others.” — Sir  P.  (now  Lord)  O’Brien,  L.C.J. 

f For  instance,  “ it  was  not  an  honest  calling  out  of  union  workmen  in 
the  bona  fide  assertion  of  trade  union  interests.  The  action  here  com- 
plained of,  as  the  jury  found  on  sufficient  evidence,  was  a wreaking  of 
vengeance  on  Leathern.” — The  Irish  Lord  Chief  Justice. 
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almost  every  private  gain  to  an  individual  supporter  hurts  the  one, 
inasmuch  as,  as  far  as  it  goes,  it  increases  the  influence  of  the  other 
party.  In  trade,  not  only  is  there  open  competition  for  the  same 
order,  but  whatever  aggrandises  or  depresses  one  rival — the  chances 
of  private  or^  public  ^ife- — tends  to  have  the  reverse  effect  on  another. 
When  thesis  no  specific,  dispute  between  employers  and  workmen, 
every  new  member  a trade.union  gets  strengthens  its  hands  and  so 
far  helps  unionism  everywhere-*  and  every  accession  of  strength  of 
whatever  kind',  and  from  whatever  source,  equips  it  for  a struggle,  if 
ever  it  -Any -sort  of  success,  in  any  of  the  affairs  of  life,  is 

an  adveitisement.h  fioMvthen,  does  the  law  draw  the  line  between 
advancing  your  own  interests  and  injuring  an  opponent?  The 
answer,  I think  is  : It  says  a jury  shall  decide  on  a review  of  all  the 
facts,  what  was  the  predominant  motive  in  the  mind  of  the  person  who 
does  the  injury.  See,  for  instance,  Thomas  v.  Society  of  Carpenters, 
&c.,  below. 

Obviously,  to  find  out  what  is  in  the  mind,  we  must  look  at 
the  acts.  Doing  so,  in  comparing  these  two  cases  the  same  differ- 
ence as  in  comparing  motives  I think,  appears. 

With  the  one  exception  of  seeing  the  manager,  and  telling  him 
what  would  happen  if  he  continued  to  employ  Flood  and  Taylor — 
which  some  of  the  judges  thought  positively  meritorious — Allen  never 
stepped  out  of  the  sphere  of  his  own  union.  He  never  approached 
the  non-union  men.  Now,  it  may  be  assumed  that  the  fellow 
members  are  the  natural  allies  of  the  union  officials,  and  that  they 
approve  of  his  acts  according  to  the  rules  which  they  have  all 
accepted. 

So  if  Quinn  and  the  others  had  stuck  to  the  sphere  of  their  own 
members,  and,  in  a way  provided  by  their  rules,  had  called  out  their 
men  from  Leathern’s  or  Munce’s  shops — even  against  those  men’s 
will — I do  not  think  they  would  have  broken  the  law.  But  then 
they  would  not  have  threatened  Leathern  with  losing  his  customer, 
Munce,  they  would  not  have  induced  Edward  Dickie  to  leave  his 
employer  without  the  proper  legal  notice,  and  they  would  not  have 
driven  Munce  to  cease  dealing  with  Leathern.  It  may  be  said  that 
Allen’s  communication  to  the  employer  equally  amounted  to  a 
threat;  but  at  any  rate,  he  stopped  there — to  say  nothing  of  the 
fact  that  he  was  being  urged  on  by  men  whom  he  was  trying  to 
keep  back,  while  the  Irish  officials  were  urging  on  men  who  had  no 
complaint  against  their  masters — very  strong  evidence  of  the  spirit 
in  which  they  were  agitating.  Other  proof  of  their  bad  temper  is 
the  direct  threats  to  Leathern  and  Munce.  If  they  had  had  the 
patience  to  wait,  these  masters  would  have  heard  soon  enough  from 
their  own  men  of  their  intention  in  a certain  event  to  leave  their 
service — which  they  had  a perfect  right  to  do — and  so,  by  the  way, 
the  masters  would  in  any  strike.  If  the  officials  had  confined  them- 
selves to  talking  the  matter  over  with  their  own  members,  if  they 


had  even  applied  their  own  rules  to  unwilling  members,  if  they  had 
attempted  to  convince  Leathern  and  Munce  that  it  would  be  a good 
thing  to  back  up  their  union  or  unionism  generally,  or  both,  if  they 
had  attempted  to  persuade  these  or  any  non-union  men  that  it  was 
their  moral  duty,  in  the  interests  of  working  men  generally,  to  join 
an  union,  or  if  they  had  agreed  among  themselves,  or  even  by  argu- 
ment persuaded  someone  else  to  withdraw  custom  from  Leathern 
or  Munce  (just  as  a canvasser  wins  an  elector’s  vote),  if  they  had 
done  all  or  any  of  these  things,  they  would  have  been  within  the 
law.  But  the  whole  story  shows  beyond  doubt  that  their  spirit 
was  not  that  of  persuasion  but  of  coercion.* 

Still,  it  may  be  that  in  law  this  reason — that  of  harbouring  a 
vindictive  spirit — would  have  been  too  vague  “ without  more.”  But 
the  jury  found  more,  namely,  that  the  Irishmen  conspired  to  injure 
Leathern  by  inducing  (among  other  means)  his  servants  and  cus- 
tomers to  leave  him,  and  that  they  did  injure  him.  Now,  this  is 
the  most  important  legal  point  in  the  case.  For  it  had  been 
supposed  that  no  action  for  conspiracy  (quite  a different  matter  from 
criminal  proceedings)  would  lie  against  two  or  more  persons  together 
for  doing  anything  unless  an  action  would  lie  against  each  separately 
for  doing  that  thing.  This  view  has  been  effectively  disposed  of  by 
this  case. 

“A  multitude,”  says  one  Irish  judge,  “of  instances  might  be 
given,  in  which  the  action  of  conspiracy  is  constantly  used  to  pursue 
to  redress  the  ingenuities  and  inventions  of  human  wickedness  and 
interest,  and  in  which  the  form  of  the  proceeding  covers  substantial 
right,  grounded  upon  the  mischief  and  danger  of  combination, 
which  it  is  not  in  the  power  of  a single  person  to  resist.”  “ Much 
consideration  of  the  matter,”  said  Lord  Brampton,  “ has  led  me  to 
be  convinced  that  a number  of  actions  and  things,  not  in  themselves 
actionable  or  unlawful  if  done  separately  without  conspiracy , may,  with 
conspiracy,  become  dangerous  and  alarming,  just  as  a grain  of  gun- 
powder is  harmless,  but  a pound  may  be  highly  destructive,  as  the 
administration  of  one  grain  of  a particular  drug  may  be  most  bene- 
ficial as  a medicine,  but  administered  frequently  and  in  larger 
quantities  with  a-view  to  harm  may  be  fatal  as  a poison.” 

“ It  is  said,”  said  Lord  Lindley,  “ that  conduct  which  is  not 
actionable  on  the  part  of  one  person  cannot  be  actionable  if  it  is  that 
of  several  acting  in  concert.  This  may  be  so  where  many  do  no 
more  than  one  is  supposed  to  do.  But  numbers  may  annoy  anu 
coerce  where  one  may  not.  Annoyance  and  coercion  by  many 
may  be  so  intolerable  as  to  become  actionable,  and  produce  a result 
which  one  alone  could  not  produce.” 

It  may  be  that  there  are  other  instances  where  a conspiracy  to 
injure,  if  it  does  injure,  is  actionable,  though  if  each  individual  did 

* “ Black  lists  are  real  instruments  of  coercion,  as  every  man  whose 
name  is  on  one  soon  discovers  to  his  cost.” — Lord  Lindley. 


12 


the  same  thing  not  in  concert  with  others,  no  action  would  lie.  But 
it  is  through  trade  union  cases  that  this  law  of  conspiracy  has 
recently  become  prominent,  and  trade  union  cases  are  generally 
taken  as  the  best  and  fittest  instances  of  its  application. 

Perhaps  these  remarks  on  Quinn  v.  Leathern  maybe  summed  up 
in  the  words  of  the  Irish  Chief  Justice  : The  jury  found,  “ not  that 
the  combination  of  the  defendants  rested  upon  any  regard  for  their 
own  legitimate  interests — this  they  negatived — but  that  the  opera- 
tive motive  of  their  combined  action  was  a vindictive  desire  to 
punish,  hurt,  and  harm  Leathern  for  having,  in  the  legitimate 
conduct  of  his  business,  employed  non-union  labour — in  other  words, 
that  the  defendants  maliciously  combined  to  abuse  their  powers 
over  the  union  men  for  the  vindictive  purpose  of  injuring  Leathern. 
What  was  done  was  not  the  honest  withdrawal  of  union  men,  in 
protection  of  legitimate  interests  ; it  was  no  mere  lawful  strike,  but 
a vindictive  abuse  of  authority  and  influence  over  union  men  for  the 
punishment  and  injury  of  an  individual.” 

In  Allen  v.  Flood  there  was  no  question  of  conspiracy. 

It  is  quite  clear  that  it  is  illegal  actively  to  induce  anyone  to 
break  an  existing  contract  (that  is,  without  legal  notice).  Whether 
it  is  legal  passively  to  induce  anyone,  if  the  expression  may  be  used, 
to  do  so — i.e.y  by  giving  advice  when  it  is  asked — we  shall  know 
better  when  the  Glamorgan  Coal  Company  case  (below)  is  finally 
decided. 

Neither  Allen  v.  Flood  nor  Quinn  v.  Leathern  settle  whether  it 
is  illegal,  in  the  absence  of  conspiracy  to  injure,  to  induce  customers 
or  servants  (or  others),  not  to  enter  into  new  contracts — i.e.9  not  to 
go  on  dealing  or  serving.  “ To  put  the  question  in  a popular 
form,”  said  Lord  Shand,  “ has  the  decision  in  Allen  v.  Flood  made 
boycotting  lawful  ? ” Some  judges  said  yes,  and  some,  including 
a majority  in  the  House  of  Lords,  said  no  ; but  no  tribunal  has 
expressly  decided  the  question.  In  Quinn  v.  Leathern  it  was 
found  that  there  had  been  such  inducing,  but  it  was  also  found  that 
there  was  a conspiracy  to  injure  by  doing  this  (and  other  things), 
and  the  fact  that  there  was  such  inducing  helped  to  prove  the 
conspiracy,  and  it  became  merged,  so  to  say,  in  that  conspiracy, 
and  this  will  generally  be  so  in  trade  union  cases. 

THE  TAFF  VALE  CASE. 

A strike  of  railway  servants  in  South  Wales  in  August,  1900, 
led  to  the  memorable  case  of  the  Taft  Vale  Railway  Company  v. 
The  Amalgamated  Society  of  Railway  Servants  and  Others,  which 
was  decided  in  December,  1902.  Far  more  important  legally 
than  the  decision  in  that  action  (for  which  see  below)  was  the 
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point  incidentally  decided  by  the  House  of  Lords,  that  a registered 
trade  union  may  be  sued  in  its  registered  name.  If  it  is  found 
liable,  its  funds  and  property  may  be  reached  for  damages  and 
costs.  And,  of  course,  an  union,  as  such,  has  the  power  of  suing 
others. 

Unregistered  unions  may  sue  or  be  sued  through  proper  repre- 
sentatives, naturally  their  officials  or  executives  and  their  trustees. 
Earlier  in  1901  the  trustees  of  this  union  and  others  had 
been  sued  for  a libel  which  appeared  in  the  Railway  Review , 
which  was  the  property  of  the  union,  and  registered  in  the 
names  of  its  trustees.  Damages  (^1,000)  were  awarded  against  the 
editor  and  the  trustees  who,  of  course,  were  declared  entitled  to  pay 
the  money  out  of  the  union’s  funds.  The  judge  thought  that 
under  its  rules  the  union  was  clearly  entitled  to  carry  on  a news- 
paper in  the  interests  of  its  members.  (Linaker  v.  Pilcher.) 

The  evidence  in  the  Taff  Vale  Case  is  too  voluminous  even  to 
summarise,  but  it  may  be  taken  that  the  railway  company  sued 
the  union  and  its  two  secretaries  for  the  part  they  took  (as  the 
Times  of  December  20th,  1902,  concisely  puts  it)  “ in  instigating 
and  conducting  a strike  of  the  plaintiffs’  servants  in  August,  1900, 
in  the  course  of  which,  it  was  asserted,  contracts  were  broken, 
much  violence  and  intimidation  took  place,  and  a loss  of  some 
^*27,000  or  £ 28,000  had  been  inflicted  on  the  company.”  The 
trustees  of  the  union  were  also  sued  in  order  to  reach  the  funds. 
The  jury  found  that  the  union  and  the  two  secretaries  conspired 
to  molest  and  injure  the  company  by  unlawful  means,  that  they 
unlawfully  persuaded  the  men,  whose  notices  had  not  expired, 
to  break  their  contracts,  and  they  authorised  and  assisted  in  carrying 
out  the  strike  by  unlawful  means.  (Times,  December  20th,  1902.) 
The  amount  of  damages  was  left  to  the  judge,  who  fixed  them 
at  ^23,000  and  granted  certain  injunctions  (February,  1903). 

Another  very  important  point  arose  out  of  the  Taff  Vale 
case  in 


ALFIN  v.  HEWLETT 


in  1902.  The  railway  company  alleged  that  the  union  had  con- 
spired with  Holmes,  the  organising  secretary  of  the  union,  to 
injure  and  molest  them  in  their  business,  and  to  carry  on  the  strike 
by  unlawful  means  (see  below).  The  union  replied  that  there  was 
no  conspiracy,  and  that  if  Holmes  had  committed  any  illegal  acts, 
the  union  had  not  authorised  them  and  was  not  responsible  for 
them,  and  Holmes  admitted  this.  The  Executive  also  passed  a 
resolution  that  Holmes  should  have  a separate  defence  from  theirs, 
and  that  they  would  pay  for  it.  Thereupon  branches  of  the  union 
at  Liverpool  and  Southport  sought  an  injunction  to  prevent  this 
expenditure,  on  the  ground  that  it  was  not  to  the  interest  of  the 
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union,  and,  therefore,  not  permitted  by  the  rules  that  this  should  be 
done,  and  they  were  successful.  The  union  did  not  come  forward 
to  say  that  it  was  in  their  interest  to  pay  for  Holmes’s  defence, 
and  the  judge  did  not  think  that  it  was  of  vital  interest  to  the 
union  that  that  defence  should  succeed.  This  case  shows  that 
the  court  will  interfere,  at  the  instance  of  members,  to  prevent 
improper  use  of  the  funds. 

Giblan’s  case,  in  1902,  is  under  appeal,  and  is  therefore  not 
included  here. 

So  is  the  Glamorgan  Coal  Company  v.  South  Wales  Miners’ 
Federation,  1902,  but  this  is  so  important  that  the  principle  decided 
may  be  set  out  here  very  briefly  : — 

“The  Executive  Council  of  a coal  miners’  trade  union  were 
authorised  by  the  members  to  declare  a general  holiday  at  anytime 
they  might  think  it  necessary  for  the  protection  of  wages  and  of  the 
industry  generally  in  order  to  arrest  the  downward  price  of  coal. 
The  Council  subsequently  declared  a general  holiday,  without 
notice  to  the  masters,  when  all  the  miners  left  off  work  for  the  day. 
In  doing  so  the  Council  acted  from  an  honest  desire  to  forward  the 
interests  of  the  men,  having  been  solicited  by  the  men  to  advise  and 
guide  them  on  the  point,  and  not  from  a desire  to  injure  the  masters, 
and  without  any  malice  towards  them,” — (The  Times.)  The  masters 
brought  an  action  against  the  union  for  inducing  the  men  to  break 
their  contracts,  but  the  judge — there  was  no  jury — held  that  any- 
one who,  being  asked,  gives  honest  advice  to  the  asker  which 
induces  him  to  break  a contract  is  not  liable  to  the  other  party  to 
the  contract,  though  that  other  party  suffers  loss  through  it ; and  it 
makes  no  difference  if  a number  combine  to  give  such  advice,  pro- 
vided their  intention  was  not  to  injure  the  third  party. 

Next  comes  the  very  important  case  of 

READ  v,  FRIENDLY  SOCIETY  OF  OPERATIVE 
STONEMASONS, 

1902.  Read,  aged  twenty-five,  was  the  son  of  a mason  and 
was  not  a member  of  the  union  (though  his  father  was  or 
became  one  in  1901).  In  1900  young  Read  apprenticed  himself 
legally  to  Messrs.  Wigg  and  Wright,  to  learn  the  mason’s  trade,  at 
15s.  a week.  The  employers  and  their  men  were  members  of  the 
union,  which  had  one  rule,  “ that  boys  entering  the  trade  shall  not 
work  more  than  three  months  without  being  legally  bound 
apprentice,  and  in  no  case  to  be  more  than  sixteen  years  of  age, 
except  masons’  sons  and  stepsons.  Employers  to  have  one 
apprentice  to  every  four  masons  on  an  average.” 

The  union  took  exception  to  Read’s  employment  on  the  ground 
that  the  privilege  of  masons’  sons  only  applied  to  boys  up  to 
sixteen  years  and  said  that  the  firm  had  misunderstood  the  rule. 
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(They  said  nothing  about  the  employers  having  more  than  the 
allowed  number  of  apprentices,  as  would  have  been  the  case  if  they 
took  Read.)  It  was  resolved,  if  Read  worked  as  a mason,  that  their 
members  should  give  the  firm  two  hours  notice  and  leave.  Accord- 
ingly Read  was  not  taught  the  mason’s  trade,  but  was  always  kept 
on  as  a labourer.  For  this  loss  he  brought  his  action  against  the 
union  in  the  County  Court,  (He  might,  of  course,  have  proceeded 
also  against  the  Wiggs.)  The  judge  found  that  the  union  “ seemed 
to  have  acted  bond  fide  in  the  best  interests  of  the  society  ....  and 
were  not  in  any  way  actuated  by  improper  motives,”  Their  reading 
of  the  rule  might  be  wrong,  but  it  was  honest,  and  they  had  not 
acted  improperly  in  enforcing.  So  he  found  for  the  union.  But 
no  other  judge,  on  appeal,  agreed  with  him.  The  reasons  given  by 
the  judges  were  different,  but  in  the  end  Read  got  all  he  claimed  for 
damages — viz.,  ^50, 

The  Lord  Chief  Justice  seemed  to  think  that  the  union  might 
have  taken  such  action  against  the  Wiggs  for  a breach  of  the  rules, 
as  those  rules  allowed.  Perhaps  they  could  have  fined  them.  He 
also  thought  that  there  was  no  evidence  that  the  union,  or  any  of 
its  members,  would  in  any  way  be  injured  by  Read  being  taught  * 
his  trade,  and  that  the  facts  showed  that  the  action  was  not  taken 
“ on  behalf  of  individuals  to  protect  their  own  interests,”  But  may 
it  not  be  assumed  that  it  is  to  the  interest  of  any  union  to  uphold  its 
own  rules  ? 

The  Master  of  the  Rolls  put  the  case  on  a sound  legal  basis  when 
he  said,  as  I understand  it,  that  though  the  end  the  union  had  in 
view  was  legal,  the  means  they  used  were  not.  These  means  were, 

I think  he  meant,  conspiracy  and  coercion,  “ As  against  Messrs, 
Wigg  they  had  whatever  rights  within  the  law  the  rules  assented  to 
by  Messrs.  Wigg  afforded  them.  But  to  combine  to  coerce  them 
by  threats  of  the  character  I have  described,  to  break  their  contract 
with  ” Read  “ was,  in  my  judgment,  an  illegal  act  carried  out  by 
illegal  means.’’  Inducing  anyone  to  break  an  existing  contract  has 
always  been  illegal,  and  we  know  from  Quinn  v.  Leathern 
that  conspiracy  may  be  an  illegal  means  of  doing  even  a legal  act. 
The  Master  of  the  Rolls  had  previously  said,  “ They  conspired  to 
enforce  by  threats  of  a formidable  character  which  they  had  the 
means  of  carrying  into  effect,  a breach  ....  of  contract.” 

Lord  Justice  Stirling  also  insists  on  the  illegality  of  procuring  a 
contract  to  be  violated.  He  thought  the  union  had  “ acted  without 
any  improper  motives.”  He  was  not  prepared  to  say  that  the  rules 
of  the  union  to  which  the  Wiggs  had  assented  were  illegal,  as  had 
been  suggested  (because  they  were  in  restraint  of  trade) — but  he 
thought  that  they  had  not  construed  the  particular  rule  in  question 
properly,  and  that  it  did  not  apply  to  a mason’s  son,  and  though 
they  acted  in  good  faith  on  their  view  of  the  rule,  as  they  were 
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wrong,  they  were  liable.  “ I desire,”  he  added,  “ to  express  no 
opinion  on  the  important  question  whether,  if  the  contract  (between 
the  union  and  Wiggs)  had  been  such  as  they  believed  it  to  be, 
they  would  have  been  justified  in  point  of  law  in  doing  what  they 
did.” 

The  essence  of  this  case,  then,  is  the  procuring  the  breach  by  Wiggs 
ofthe  contract  with  Read.  We  have  not  to  ask  here  whether  the  union  s 
main  object  was  to  promote  their  own  interests  or  to  injure  Read, 
for  neither  would  be  an  excuse  for  causing  an  actual  contract  to  be 
broken  - to  say  nothing  of  a conspiracy  to  that  end.  “ Belief,  how- 
ever honest,  that  in  what  they  did  they  were  acting  in  the  best 
interest  of  the  society  ....  could  be  no  excuse  for  conspiring  to 
deprive  Read  of  the  advantages  of  his  contract,”  said  the  Master 
of  the  Rolls,  who  added  “ that,  as  even  persuasion  to  break  a con- 
tract, if  it  causes  damage,  is  actionable,  coercion  is  much  more  so.” 

THOMAS  v.  AMALGAMATED  SOCIETY  OF  CARPENTERS 
AND  JOINERS. 

Thomas  sued  the  union  for  damages  at  Manchester,  in  April, 
1902,  for  having  procured  his  dismissal  from  employment.  He 
had  paid  some  fee  to  the  union  but  never  apparently  had  been 
admitted  as  a full  member.  Being  out  of  work,  he  got  employ- 
ment in  a non-union  place.  He  then  applied  for  full  membership 
and  offered  to  make  the  full  payments,  but  he  was  refused.  He 
next  got  work  at  a shop  where  there  were  union  men,  and  a 
deputation  from  the  society  told  the  employer  that  unless  he  was 
dismissed,  on  account  of  his  previous  job,  the  union  men  would 
go  out,  and  he  was  dismissed.  The  case  is  not  fully  reported 
(in  the  Times  of  April  28,  1902),  but  it  is  important  to  note  that  it 
is  there  stated  that,  Mr.  Justice  Wills  said,  “the  real  question  for 
the  (special)  jury  was  whether  the  action  of  the  delegates  was 
taken  to  promote  the  legitimate  interests  of  the  society  or  vindic- 
tively to  punish  ” Thomas.  He  was  awarded  a hundred  pounds 
damages,  and  got  an  injunction  to  restrain  the  union  from  inter- 
fering with  him. 


BULCOCK  v.  5T.  ANNE’S  MASTER  BUILDERS’ 
FEDERATION. 

Bulcock  was  a member  of  the  Amalgamated  Society  of  Carpen- 
ters and  Joiners.  In  June,  1900,  the  Federation  gave  six  months* 
notice  of  a reduction  of  wages  to  8d.  an  hour  ; at  the  expiration  of 
the  notice  there  was  a strike  or  lock-out  in  which  Bulcock  was 
included.  In  July,  1901,  he  got  work  at  Thompson’s,  Lytham,  at 
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8|d.  an  hour  ; the  firm  belonged  to  a similar  federation  as  that  at 
St.  Anne’s,  and  both  were  affiliated  to  a Trades  Society  with  rules 
which  bound  them  both.  Early  in  1901  the  St.  Anne’s  masters 
found  that  some  of  their  old  hands,  who  had  struck  or  been  locked 
out,  were  getting  work  elsewhere  and  sent  their  names  to  the  central 
society,  to  prevent  them  being  employed  by  any  master  in  the 
federation,  it  being  a rule  that  no  member  should  employ  any  other 
member’s  men  on  strike  or  locked  out.  Another  rule  was  that 
members  should  not  supply  material  or  labour  to  any  person  who 
by  his  action  was  rendering  himself  obnoxious  to  the  federation. 
In  August  the  St.  Anne’s  masters  found  that  Bulcock  was  working 
at  Thompson’s,  and,  through  the  central  society,  got  him  paid  oft 
and  discharged.  Bulcock  brought  an  action  in  the  County  Court, 
and  on  its  failure  appealed  but  with  the  same  result.  Here  there 
was  no  breach  of  contract  with  Bulcock — when  his  time  was  up  he 
was  not  employed  again.  Note,  moreover,  that  the  masters  never 
stepped  outside  the  sphere  of  their  fellow-members,  all  of  whom,, 
including  Thompson,  must  be  supposed  equally  anxious  to  abide  by 
the  rules  of  their  union. 

SAYER  v.  AMALGAMATED  SOCIETY  OF  CARPENTERS 
AND  JOINERS, 

1902,  raised  no  new  question  of  law.  Sayer  was  a member  of  the 
union  which  included  a benefit  society,  and  he  claimed  £50  under 
the  rules  as  being  totally  incapacitated.  The  union  set  up  the  Act, 
which  says  that  any  agreement  between  members  of  a trade  union 
“ to  provide  benefits  to  members  ” should  not  be  entertained  by  the 
courts,  and  the  judge  held  that  they  were  not  liable.  The  rules 
showed  that  this  body  was  primarily  a trade  union,  and  the  friendly 
society  was  a small  part  of  the  whole.  If  the  institution  in  the 
main  had  been  a friendly  society,  and  only  incidentally  had  rules  in 
restraint  of  trade,  the  decision  would  have  been  different. 

On  January  27,  1903,  the  Court  of  Appeal  decided 

HOWDEN  v.  THE  YORKSHIRE  MINERS’  ASSOCIATION. 

In  1902  there  was  a difference  between  the  men  at  Denaby  and 
Cadeby  pits  and  the  masters  as  to  an  increase  of  wages.  Lord 
James  arbitrated  and  awarded  a reduction.  The  men  were  dis- 
satisfied, and  in  June  the  officials  of  the  two  branches  of  the  union 
at  these  pits,  without  consulting  the  union,  announced  a mass  meet- 
ing. It  was  held,  and  in  the  result  on  June  29,  the  men  at  both 
collieries  struck.  The  union  took  the  view  that  the  men  had  acted 
illegally,  and  not  in  accordance  with  the  rules.  The  council  said 
that  to  receive  pay  they  must  resume  work  and  give  the  proper 
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notices.  It  was  alleged  that  the  men  sent  a representative  to 
apply  to  resume  work.  When  he  was  admitted  on  July  17  he 
asked  for  a copy  of  the  rules  of  the  colliery.  These  contained  three 
new  rules  with  regard  to  timbering  the  mines,  which  had  come  into 
force  in  August,  1901,  and  were  said  to  be  for  the  protection  of  the 
men.  The  men,  though  not  at  work,  then  gave  notice  to  determine 
their  contracts  ; they  said  they  were  asked  to  sign  a new  contract  by 
reason  of  the  new  rules  They  were  not  allowed  to  resume 
work  unless  they  signed  the  new  contract.  The  council  then 
resolved  that  the  men  had  not  broken  their  contracts,  and  that  they 
should  get  strike  pay  from  the  day  when  they  presented  themselves 
to  work,  and  were  called  on  to  sign  new  contracts.  It  was  stated 
that  Mr.  Pickard,  the  responsible  head  of  the  union,  was  informed 
that  if  strike  pay  was  not  forthcoming  the  men  would  resume  work. 
Some  170  men,  including  Howden,  did  not  leave  work.  After  a 
fortnight  they  were,  it  was  said,  threatened,  and  the  mines  picketed. 
After  a time  the  mines  were  closed,  whereupon  Howden  applied 
for  lock-out  pay,  which  he  got.  He  then  brought  this  action  as  a 
member  of  the  union  asking  that  the  union  should  be  prohibited 
by  injunction  from  spending  the  funds  of  the  association  on  strike 
pay.  He  admitted  in  evidence  that  the  costs  of  the  action  were  being 
found  by  the  colliery  owners  (Times,  January  16-17,  28, 1903).  The 
jury  found  that  the  contracts  between  masters  and  men  came  to  an 
end  on  June  29,  and  the  injunction  was  thereupon  granted.  The 
Court  of  Appeal  refused  to  interfere  and  (on  technical  grounds 
which  cannot  be  discussed  here)  ordered  the  trustees  of  the  union 
to  be  joined  as  parties  to  the  action.  Note  that  incidentally  they 
decided  that  any  member  of  a union  has  a right  to  apply  to  the 
Court  to  prevent  a misappropriation  of  the  funds  in  violation  of  the 
rules.  It  is  not  the  first  time  that  this  Court  has  declared  that  the 
council  of  a union  has  no  right  to  grant  strike  pay  against  its  own 
rules.  It  did  so  in  the  case  of  the  Durham  Miners’  Association  in 
1900,  but  at  the  instance  of  the  union’s  trustees. 

In  view  of  Howden’s  admission  that  the  expenses  of  this  litiga- 
tion were  found  by  the  owners,  if  he  had  lost  the  action  a nice 
question  might  have  arisen  whether  the  union  had  an  action  against 
the  owners  for  what  is  called  “ maintenance.”  It  may  be  that 
such  an  action  would  lie  though  Howden  won,  but  the  present 
writer  is  not  aware  of  an  unsuccessful  party  in  the  first  action  being 
successful  in  the  second.  No  doubt  the  owners  had  a very  real 
interest  in  the  result  of  Howden’s  suit,  for  if  he  won  they 
would  fairly  expect  their  old  hands  to  return  to  work  and  their 
business  to  go  on  much  more  easily,  but  there  is  no  precise 
authority  that  their  interest  was  such  as  to  permit  them  to  “ main- 
tain ” him  in  his  action.  It  would  not  be  enough  excuse  that  he 
was  too  poor  to  bring  the  action  himself,  for,  in  a proper  case,  the 
law  provides  means  for  enabling  poor  persons  to  sue. 
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THE  PRINTERS’  AND  TRANSFERRERS’  CASE. 

In  1898,  the  Printers  and  Transferrers  Amalgamated  Trades 
Protection  Society,  a registered  union,  duly  resolved  to  dissolve 
itself.  Its  object  was  to  raise  funds  by  weekly  contributions  to 
defend  and  support  its  members  in  obtaining  and  maintaining 
reasonable  remuneration  for  their  labour.  “There  were  two 
classes  of  members — printers  and  transferrers— and  by  the  rules 
the  printers  subscribed  twice  as  much  as  the  transferrers,  and 
were  entitled  to  receive  twice  as  much  strike  or  lock-out  pay ; 
the  scale  of  payments  also  varied  with  the  length  of  time  a 
member  had  belonged  to  the  society.  No  provision  was  made 
by  the  rules  for  the  distribution  of  the  funds  of  the  society  on  a 
dissolution.  At  the  time  of  its  dissolution  the  society  consisted  of 
201  members  and  its  unexpended  funds  amounted  to  ^1,000,  and  the 
question  now  arose  how  this  sum  was  to  be  distributed.”  Appli- 
cation was  made  to  the  Court,  which  held  that  “ the  money  was 
now  divisible  among  the  existing  members  at  the  time  of  the  disso- 
lution, in  proportion  to  the  amount  contributed  by  each  member  to 
the  funds  of  the  society,  irrespective  of  fines  or  payments  made  to 
members  in  accordance  with  the  rules.” 

THE  QUEEN  v.  TRUSCOTT, 

in  1899,  supplies  a practical  hint  to  registered  trade  unions,  how 
to  proceed  against  defaulting  officials  (and  others),  with  a view  to 
recovering  their  money  (or  other  property).  They  must  take  care 
to  take  criminal  and  not  civil  proceedings  (under  Section  12  of  the 
Act  of  1871)  ; they  must  ask  for  a penalty  on  conviction,  and  not 
merely  an  order  to  pay  the  money  due  and  costs.  For  if  the 
penalty  is  not  paid,  the  defaulter  may  be  sent  to  prison  ; whereas, 
if  the  order  disobeyed  is  in  the  form  of  an  order  to  pay  a civil  debt 
(as  in  a county  court),  a judgment  summons  must  issue,  and  it 
must  be  proved  the  defaulter  has  means — a much  longer  process — 
before  he  can  be  sent  to  prison.  Thus,  in  this  case,  the  union 
apparently  never  got  a penny,  and  the  offenders  escaped  scot  free. 
If  they  had  been  committed  to  prison  on  non-payment,  they  would 
probably  have  found  the  money. 

CULLEN  v.  ELWIN 

is  under  appeal.  It  raises  much  the  same  point  as  in  Sayer  v. 
the  Carpenters  (above).  The  Amalgamated  Society  of  Tailors  and 
Tailoresses,  being  sued  by  a member  for  superannuation  allowances, 
successfully  set  up  the  defence  that,  as  many  of  its  rules  were  in 
restraint  of  trade,  it  was  not  a legal  society  at  common  law,  and 
therefore,  one  member  could  not  sue  the  rest.  It  was  sued  as  a 
Friendly  Society,  as  the  Act  of  1871  expressly  provides  that  mem- 
bers of  trade  unions  cannot  sue  for  “ benefits.”  The  question, 
therefore,  here  is,  whether  this  is  a legal  society  or  not. — (Times, 
April  28,  1903.) 
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Insist  upon  seeing  the  Orange  Coloured  Label  on  the  Box  before  purchasing. 


